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Defendant MemphisHousing Authority (MHA) appeal sseveral ordersentered by the
trial court in favor of two of MHA’ sformer employees, Plaintiffs/Appellees Jerry D. Williams and
Mable Monday (collectively, the Employees). In separate actions filed below, the Employees sued
MHA for breach of employment contract. In both cases, thetrial court entered orders granting the
Employees’ motions for summary judgment based on the court’s conclusion that MHA’ s Manual
of Operations constituted part of the employment contract between the parties and, further, that
MHA breached this contract by terminating the Employees without just cause. Amending the
pleadings to conform to the proof in the records, the trial court’s foregoing orders also granted
summary judgment to the Employees on their claims that, in terminating the Employees, MHA
violated their rights to substantive and procedural due process.! After conducting a subsequent
hearing ontheissue of remedies, thetrial court entered final orders granting the Employees back pay
and reinstatement to their former positions with MHA.? Upon MHA’s motion, this court
consolidated MHA’ sappeal sof thetrial court’ sjudgmentsinfavor of Williamsand M onday because

the appeal s involve common questions of law and fact.

On appeal from the trial court’ sfinal judgments, MHA contends that the trial court
erredin (1) permitting the Employeesto amend their complaintsto assert claimsfor substantive and
procedural due process violations; (2) granting the Employees’ motions for summary judgment;
(3) awarding the Employees back pay and reinstatement; and (4) denying MHA’ smotionsfor leave
to renew its motions for summary judgment. We conclude that a resolution of the second issueis

dispositive of this appeal, and we reverse thetrial court’s judgments.

For purposes of the Employees summary judgment motions, the parties stipulated
to the following facts. MHA hired Monday for the position of Executive Secretary in September

1989. Williams was hired as MHA'’s Director of Security in April 1991. MHA’s operation is

'See U.S. Const. amends. V, X1V; 42 U.S.C. § 1983 (1988); see also Tenn. Const. art. |,
§ 8. The Employees’ initial complaints did not include these due process claims, but the
Employees later sought to add these claims by filing motions to amend their complaints. The
trial court’s orders effectively granted the Employees’ motions to amend.

*Thetrid court specified that Williams' reinstatement was contingent upon Williams’
former position becoming available.

3See T.RA.P. 16(b).



partially governed by federal law and by federal rules and regulations implemented by the United
States Department of Housing and Urban Development (HUD). Between November 1991 and
February 1992, HUD' s district area office in Nashville conducted a Comprehensive Coordinated
Management Review of MHA. Asaresult of thisreview, HUD issued areportin March 1992 which
concluded that Williams and Monday had been improperly hired in that their employment
applicationswerenot submittedwithin theadvertisedtimeframes. Specificaly, Williamssubmitted
his application prior to the date MHA posted its solicitation for the position of Director of Security,
while Monday submitted her application after the advertised closing date for the position of
Executive Secretary. Based on these procedura violations in MHA'’s hiring of Williams and
Monday, HUD instructed MHA to terminate the Employees. Asinstructed, MHA terminated the
Employeesin April 1992. In accordance with the grievance proceduresoutlinedin MHA’ sManual
of Operations, both Employeesfiled grievances, which ultimately were denied by MHA’s Board of

Commissioners.

The Employees subsequently filed complaints againg MHA for breach of
employment contract. Intheir complaints, the Employeesalleged that MHA’ sManual of Operations
constituted an employment contract between the parties and that MHA had breached this
employment contract by terminating the Employeeswithout just cause. Based on thisargument, the
Employees moved for summary judgment on their breach of employment contract clams, as wdl
as their clams that they had been deprived of property rights without due process of law. After
reviewing the Manual of Operations and the stipulated facts, the trial court agreed with the
Employees’ contention and, accordingly, entered summary judgment infavor of theEmployees. The
dispositive issuein this appeal, therefore, is whether MHA’s Manua of Operations constituted an

employment agreement which contractually limited MHA'’ s right to terminate the Employees.

Because Tennessee adheres to the “ employee-at-will” rule, a presumption arises in
this state that an employeeisan employee a will. Davisv. Connecticut Gen. Lifelns. Co., 743 F.
Supp. 1273, 1280 (M.D. Tenn. 1990). Under thiswell-established rule, acontract for employment
for an indefinite term is considered a contract at will which can be terminated by an employer (or
an employee) a any time without cause. Bringlev. Methodist Hosp., 701 S.W.2d 622, 625 (Tenn.

App. 1985); accord Graves v. Anchor Wire Corp., 692 SW.2d 420, 422 (Tenn. App. 1985);



Whittaker v. Care-More, Inc., 621 S.\W.2d 395, 396 (Tenn. App. 1981).

In recent years, the courts of this state have recognized, at least in theory, that an
exceptiontotheat-will rulemay arisewherean employer promul gates an empl oyee handbook which
conferscertain benefitson employees’ or whichlimitsthe employer’ sright to terminate employees.’
In order to be considered part of the employment contract, however, the handbook must contain
specificlanguage showingthe employer’ sintent to be bound by thehandbook’ sprovisions. Smithv.
Morris, 778 SW.2d 857, 858 (Tenn. App. 1988). Unlessthe employee handbook contains specific
guarantees or binding commitments, the handbook will not constitute a contract. Whittaker v.
Care-More 621 SW.2d at 397. As stated by one court, “the language used must be phrased in
binding terms, interpreted in the context of the entire handbook, and read in conjunction with any
other relevant material, such as an employment application.” Claibornev. Frito-Lay, Inc., 718 F.
Supp. 1319, 1321 (E.D. Tenn. 1989). Our research has revealed few instances in which appellate
courts of this state have concluded that the language of an employee handbook was binding on an
employer. SeeWilliamsv. Maremont Corp., 776 SW.2d 78 (Tenn. App. 1988) (holding that terms
of employee handbook were binding on employer where handbook provided that empl oyeeswould
be recalled in order of seniority); Hamby v. Genesco, Inc., 627 SW.2d 373 (Tenn. App. 1981)
(holding that employee handbook’ s* rollback” provision was binding on employer where handbook
provided that, for so long as employment relationship continued, handbook contained guaranteed
policies, practices, and procedures of employer); see also Hooksv. Gibson, 842 SW.2d 625 (Tenn.
App. 1992) (concluding that employee handbook became part of employment contract where
handbook was promul gated pursuant to agreement between empl oyer and state and employeeswere

third-party beneficiaries of such agreement).

*See Smith v. Morris, 778 S\W.2d 857 (Tenn. App. 1988) (compensation for
accumulated unused sick leave); Williamsv. Maremont Corp., 776 SW.2d 78 (Tenn. App.
1988) (recall provision); Hamby v. Genesco, Inc., 627 SW.2d 373 (Tenn. App. 1981) (rollback
provision); see also Claibornev. Frito-Lay, Inc., 718 F. Supp. 1319 (E.D. Tenn. 1989) (seniority
provision); MacDougal v. Sears, Roebuck & Co., 624 F. Supp. 756 (E.D. Tenn. 1985) (service
allowance).

°See Bringle v. Methodist Hosp., 701 S.W.2d 622 (Tenn. App. 1985); Graves v. Anchor
Wire Corp., 692 SW.2d 420 (Tenn. App. 1985); Whittaker v. Care-More, Inc., 621 SW.2d 395
(Tenn. App. 1981); see also Gregory v. Hunt, 24 F.3d 781 (6th Cir. 1994); Davis v. Connecticut
Gen. Lifelns. Co., 743 F. Supp. 1273 (M.D. Tenn. 1990).



The employee handbook at issuein thiscaseisMHA’s Manual of Operations. The
determination of whether the Manual of Operations constitutespart of MHA’semployment contract
with Williams and Monday depends upon the specific language used in the Manual. See Davis .
Connecticut Gen. Lifelns. Co., 743 F. Supp. at 1279; see also Gregoryv. Hunt, 24 F.3d 781, 785
(6th Cir. 1994); MacDougal v. Sears, Roebuck & Co., 624 F. Supp. 756, 759 (E.D. Tenn. 1985).
Accordingly, in order to make this determination, we have examined the Manual’s specific

provisions. The Manua’s forward states.

Thisisthe official Manual of Operations for the Memphis Hous ng
Authority. Its purposeisto arrange for ready reference areview of
the policies, relationships, and procedures of [MHA]. It isintended
primarily as a guide for employeesin the discharge of their duties.

ArticleV of the Manud, entitted AMENDMENTS, provides that:

The Manual of Operations and the By-Laws of [MHA] may be
amended by any special or regular meeting of the Board of
Commissioners by a simple majority of said Commissioners, there
being a quorum present.

Section 208 of the Manual, entitted EMPLOYMENT AND PERSONNEL REGULATIONS,

providesthat:

All employment and personnd procedures shall be regulated by the
provisions hereinafter provided in this section and dsewhere in this
Manual.

In this section, the Manual lists four reasons for termination of services: resignation, dismissal for
just cause, retirement, and reduction in force. The Manual also lists causes for which an employee
may be suspended, demoted, or terminated, and it divides the causes into two categories, major

infractions and other infractions. After lising examples of infractions, the Manual states:

None of the aforementioned Magor or Other Infractions will be
deemed to prevent the dismissal, demotion, suspension, or
disciplinary action of an employeefor just cause. JUST CAUSE shdll
exist when [MHA] has a reasonable basis for the action taken even
though such cause is not contained in those mentioned above.



Finally, Section 401 of the Manual, entitled PURPOSE, provides that:

ThisManual of Operations contemplatesthat every fucntion [sic] of
[MHA] shall be carried out by its members and employees strictly in
accordance with policies and procedures adopted by [MHA], and
incorporated in the Manual.

After carefully reviewing the specific language contained in MHA’s Manual of
Operations, we conclude that the Manual’ s provisions areinsufficient to overcome the presumption
that Williams and Monday were at-will employees. The Employees contend that the Manual
contains sufficient guarantees to be binding upon MHA because the Manual specifically
contemplatesthat all MHA functions*“shall be carried out by its members and employees strictly in
accordancewith” the Manual’ s policies and procedures and, further, because the Manual statesthat
“Ia]ll employment and personnel proceduresshall be regulated by” the Manual’ s provisions. If this
language evidences an intent on the part of MHA to be bound by the Manual’ s provisions, however,
such intent is contradicted by the existence of a provision in the Manual giving MHA’s Board of
Commissioners the authority to amend the Manual at any specid or regular Board meeting. “Any
language that preserves aunilateral right on the part of the employer to alter or modify the contents
of [a] handbook” generally precludes the handbook from being considered part of the employment
contract. Claiborne v. Frito-Lay, Inc., 718 F. Supp. 1319, 1321 (E.D. Tenn. 1989); see, e.g.,
Smith v. Morris, 778 S.W.2d 857, 858 (Tenn. App. 1988) (handbook’s language clearly showed
“that modifications were anticipated”); Bringle v. Methodist Hosp., 701 SW.2d 622, 624 (Tenn.
App. 1985) (handbook reserved to employer “right to change and abolish policies, procedures, rules
and regulations’); Gregory v. Hunt, 24 F.3d 781, 786 (6th Cir. 1994) (handbook provided that
policies were “subject to change by management, unilaterally and without notice’); Davis v.
Connecticut Gen. LifeIns. Co., 743 F. Supp. 1273, 1279 (M.D. Tenn. 1990) (handbook reserved
to employer “right to change any or all such policies, practices and procedures in whole or in part
at any time, with or without notice”). Such language instead indicates “that the handbook simply
constitute[s] a set of guidelines or a source of information for an employee.” Claiborne v. Frito-
Lay, 718 F. Supp. at 1321. Inthe case of MHA’s Manual of Operations, this conclusion isfurther

supported by language indicating that the Manual’s purpose “is intended primarily as aguide for



employeesin the discharge of their duties.”

Even if the Manual of Operations language demonstrates an intent on the part of
MHA to be bound by the Manual, wefind nothing in the Manual’ s provisionswhich would alter the
Employees’ statusasat-will employees. First, wenotethat the Manud did not entitlethe Employees
toaspecificterm of employment becausethe Manual’ sprovisionsgavethe Employeesno assurances
of employment for any definite time. See Graves v. Anchor Wire Corp., 692 SW.2d 420, 421
(Tenn. App. 1985); Whittaker v. Care-More, Inc., 621 S.W.2d 395, 397 (Tenn. App. 1981); accord
Davisv. Connecticut Gen. Lifelns. Co., 743 F. Supp. 1273, 1280 (M.D. Tenn. 1990) (concluding
that, because Tennessee still clingsto “employee-at-will” rule, presumption that employeeisat will
must be overcome by specific language guaranteeing definite term of employment). Moreover,
contrary tothe Employees' argument, thetermsof theManual didnot limit MHA' sright to terminate
the Employees by requiring that any termination of services befor one of the enumerated reasons,
such as just cause. Although the Manual listed only four reasons for termination, including
resignation, dismissal for just cause, retirement, and reduction in force, thislist did not purport to
be exclusive. Indeed, the Manud’s inclusion of reduction in force to this list contemplates that
certainbusiness exigenciesmay arise which necessitate dismissing empl oyeesfor reasonsother than
just cause. In this case, therefore, we can find no language that unequivocally overcomes the
presumption that Williams and Monday were a-will employees. See Gregoryv. Hunt, 24 F.3d at

787; Davisv. Connecticut Gen. LifeIns. Co., 743 F. Supp. at 1280.

Based on the foregoing analysis, we conclude that the trial court erred in ruling that
MHA'’s Manual of Operations constituted an employment contract which limited MHA’ sright to
terminate the Employees; therefore, wereversethetrial court’s orders entering summary judgment
infavor of the Employeeson their clamsfor breach of employment contract. Thisholding leadsus
to therelated conclusion that MHA’s Manual did not grant the Employees any protectible property
interest in continued employment with MHA. See Gregoryv. Hunt, 24 F.3d at 787. Accordingly,
we also reverse that portion of thetrial court’s orders entering summary judgment in favor of the
Employeeson their due process claims. Finally, our disposition of the Employees’ claimsrequires

that the trial court’ s final orders granting back pay and reinstatement be reversed.



The tria court’s judgments are reversed and these causes remanded for further
proceedings. Costsof thisappeal are taxed one-haf to Williamsand one-half to Monday, for which

execution may issue if necessary.

FARMER, J.

HIGHERS, J. (Concurs)

LILLARD, J. (Concurs)



